
Examining the applicability of the federal Quiet Title Act to easement 
litigation - Can ignorance of federal law carry implications that are powerful 
enough to effectively negate certain fundamental aspects of state law? 

In two prior installments of the Federal Land Rights Series, we have first reviewed several cases in 
which easement issues of varying kinds implicated the federal Quiet Title Act (QTA) (FN 1) and 
then examined one particular case involving the adjudication of publicly held easement rights 
situated upon federally owned land (FN 2). In so doing, we have observed that the QTA is clearly 
relevant to easements, whenever a federal interest is present, and we have learned that there exists 
some divergence in existing case law, regarding the extent to which easement issues can be 
adjudicated under, or controlled by, the QTA. In this edition, we will once again focus upon a 
specific case, which provides a textbook demonstration of how the QTA governs the course of land 
rights litigation, when land rights of any kind, either held or purportedly held by any federal entity, 
are challenged and subjected to legal scrutiny. The case of LNG Development v United States Army 
Corps of Engineers (COE) (FN 3) takes us to a highly picturesque setting, very near the magnificent 
Pacific Coast, and close to the mouth of the majestic Columbia River, to witness a complex 
sequence of events which were destined to produce a controversy that Lewis & Clark could never 
have envisioned, although it stems from operation of the body of law which their arrival upon the 
rugged coast more than two centuries ago heralded. Importantly, in contrast to the Kane County 
Utah case, upon which our last prior QTA learning session was centered, this riparian scenario does 
not take place upon federal land, yet it does involve federal land rights in the nature of an easement, 
and once again here we shall see how easily serious and highly consequential tension can develop 
between physically intersecting land rights that are held at the federal and state levels, given the 
passage of time.  

For centuries, controversy was absent from the beautiful United States coastline, and the often 
violent efforts of the angry seas to erode away the land represented the sole source of observable 
friction. The arrival of civilization, along with the laws attendant upon it, put an end to that epoch 
however, and ushered in an era of contention over coastal land rights, which has yet to fully play 
out. When Oregon achieved statehood in 1859, like all of her sister states, both before and after, the 
new state became vested with rights to certain submerged lands, based upon the Equal Footing 
doctrine, which in turn is based upon the concept of navigability. In addition, being a coastal state, 
Oregon obtained a highly valuable interest in those lands which are periodically submerged and 
exposed on a daily basis by tidal action, and are thus known as tidelands, to distinguish them from 
both the perpetually submerged bedland and the adjoining upland. As every land surveyor knows, 
during the mid-Nineteenth Century the US performed original surveys extending all the way to our 
western coastline, as it then stood, thereby creating artificial boundaries which intersected natural 
boundaries, and over the subsequent decades private land rights began to appear, as coastal lands in 
various locations were patented by the US, based upon the locative data illustrated on the resulting 
plats. Thus private land rights of federal origin came to exist in direct proximity to the 
aforementioned rights held by Oregon, yet the endlessly agitated waters of both the ocean itself 
and the many tidally influenced rivers did not deem it necessary to bow to such human endeavors, 
so the ongoing reconfiguration of the land in coastal areas did not cease. Further complicating 
matters, as time passed Oregon saw fit to convey the nebulous and shifting tidelands in many areas 
into private ownership, and it was one such conveyance which set the stage for the present 
litigation (FN 4).           

In 1883, Oregon conveyed "approximately 28 acres" of coastal property, situated in Clatsop County, 
near the city of Astoria, into private ownership (FN 5). For what purpose this land was acquired, 
and how the settler or investor who made this acquisition used the land thus acquired, if in fact he 
ever made any use of it at all, which appears unlikely, is unknown, but in 1916 his heirs apparently 



mortgaged the property, and then defaulted, resulting in the loss of the property to foreclosure at 
an unspecified date, presumably shortly thereafter. Given these circumstances, it would appear 
quite probable that the 28 acre area had simply remained vacant for decades, and had been either 
substantially, or perhaps even completely, lost to erosion, making it essentially worthless, at least to 
the heirs, who were therefore evidently content to allow their title to depart through foreclosure. 
Such events have played out in countless locations throughout the American west, where through 
erosion migratory rivers have devoured whole parcels, leading to their outright abandonment by 
their unfortunate owners. As can readily be seen however, a myriad of potential title problems can 
and often do arise from such circumstances to plague subsequent parties, and in this instance the 
legal consequences of this de facto abandonment were destined to generate a financial debacle for 
LNG, nearly a century in the future. Title to the relevant property, perhaps entirely inundated, 
possibly along with other properties along or near the coast which had suffered a similar fate, 
languished with little if any attention during the next few decades, as the nation experienced the 
Great Depression and World War II, until economic development and rapidly rising land values 
during the Post-War Era conspired to bring the recovery of such long dormant parcels back into 
focus.  

For unknown reasons, during the mid-1950s, Clatsop County evidently took an interest in this area, 
probably related to a plan to develop or expand the Port of Astoria, making the forgotten 28 acre 
area once again worthy of attention. Apparently no private parties stepped forward to assert any 
interest in the title that had been created in 1883 and subsequently lost to foreclosure, as 
hereinbefore stated, so acting upon the "carpe diem" premise the county took some unspecified 
steps to secure title to a substantial area, which included the aforementioned tideland title. The 
extent of the research or investigation of the history of this area that was done by county personnel, 
if indeed any such title research was done at all, is unknown, but whatever preliminary steps were 
taken to define or outline the physical extent of the relevant area in some manner, or to clarify its 
title status, were evidently satisfactory to a county judge, who in 1957 issued a court order 
declaring the county to be the fee owner of the relevant area. A quiet title action is typically 
necessary to verify land ownership under such circumstances, but there is no indication that any 
such process took place in this instance, and the specific factors or decisions which motivated or 
justified this judicial order are unclear and may now be lost in the mist of time, leaving the legal 
validity of the 1957 county proceedings highly questionable at best. Nonetheless, in the apparent 
absence of any objections from any source, to either the veracity of the proceedings or their 
outcome, the county promptly assumed full control and authority over the subject area. 
Importantly however, as will subsequently be seen, there is no indication that the state of Oregon 
took any part in these proceedings, or had any knowledge or notice of these actions taken by the 
county.  

Shortly thereafter, and pursuant to the aforementioned court order, purporting to vest fee title to 
the subject property in the county, an easement deed was recorded, in which the county granted 
COE a "Perpetual Spoils Easement" evidently covering the entire relevant area and more. The 
manner in which these events unfolded strongly suggests that a development partnership may have 
provided the motivation for the actions taken at this time at the county level, and its quite possible 
that the county action was taken in collaboration with COE efforts to physically secure and 
stabilize coastal and tidal shorelines, since any such work done by COE in this location would 
obviously be economically beneficial to the county. Thus in essence it appears that a plan of some 
kind was in place in 1957, under which COE was to deposit fill material, for the purpose of halting, 
minimizing or reversing erosion, and the county anticipated that such action would support the 
Port of Astoria, so the county had good reason to cooperate with COE, and therefore probably 
welcomed the opportunity to grant COE an easement for that purpose. It should be noted at this 
point that during the early and middle portions of the Twentieth Century COE was highly engaged 



in aquatic control work throughout the nation, and these efforts, which formed an enormous 
engine of job creation, had nearly universal public support. Many portions of the US coastline and 
many rivers, most notably the long troublesome Mississippi and Missouri, were tamed and largely 
subjugated through the efforts of COE. On the downside however, extensive litigation was also 
generated by the impact of such COE activities upon existing land rights, and in the Astoria 
scenario, like many other comparable locations around the nation, it would appear that the rights 
of Oregon may not have been properly considered or fully addressed in the course of the project 
planning.  

What transpired during the immediately ensuing years, following the creation of the dredge spoil 
easement, is unknown, but it appears that any plans involving its use which may have been in place 
were somewhat slow in developing, since there is no indication that COE made any use of the 
relevant area until 1963, at which time dredge spoils were first placed there by COE, and the 
intended process of creating or reinforcing land by artificial means began. By 1967 however, at least 
part of the peninsula had evidently been sufficiently secured from aquatic intrusion to allow at least 
one county road to be built traversing the newly dry ground, once the subject property had 
effectively been converted into permanent upland by the erection of dikes or levees protecting it. 
Between 1967 and 1978 conditions were apparently fully satisfactory, and some use of the relevant 
land took place without aquatic hindrance, facilitated by the work that had been done by COE. The 
Port of Astoria evidently began conducting operations of some unspecified kind upon the subject 
property during that time period, which may or may not have involved erecting any structures 
thereupon, having been duly authorized by the county to make use of the land. No further activity 
by COE was apparently needed to protect the land from invasion by water during this period, and 
none took place, so since the objective envisioned by the 1957 easement had been completed, the 
Port of Astoria submitted a formal written proposal to COE in 1978, suggesting that the easement 
should be legally terminated. COE disagreed however, and rejected that suggestion, because 
although the easement no longer held any benefit to the county or the Port of Astoria, it still held 
some benefit for COE, since the terms of the easement did not limit the amount of material that 
COE could place within the easement area, and COE planned to make further use of it, for dredge 
spoil disposal purposes.    

Although it could well be noted at this point that the county and the Port of Astoria thereby 
learned that it is far more difficult to eliminate a documented easement than it is to create one, 
subsequent events would serve to drive that hard lesson home with much greater force and 
poignance. The 1978 refusal of COE to relinquish the 1957 easement evidently caused some 
significant consternation, and set in motion a chain of communications and events which 
eventually brought the matter to the attention of Oregon officials. Exactly how or why the matter 
came under scrutiny by the office of the Attorney General of Oregon (AG) is unknown, but its quite 
possible that the county and the Port of Astoria, intent upon freeing the subject property of the 
easement burden, came to view COE, their former partner, as an enemy, and sought assistance from 
a voice of higher authority, such as Oregon, in their quest to find some means of shedding the 
unwanted federal burden. In any event, in 1980 the AG expressed his official position, which 
indicated that COE never acquired any easement at all in the relevant location, because the subject 
property was never owned by the county, highlighting the fundamental principle that no valid 
easement can ever be granted by any party or entity holding no ownership interest in the land at 
issue. Although one might suppose that this declaration by the AG would cause a furor, or at least 
produce some sort of readily tangible consequences, that was clearly not the case in this instance. 
Perhaps mindful that the QTA had been enacted in 1972 and properly understanding its controlling 
force, or perhaps simply operating under the principle of federal supremacy, or perhaps just being 
uninformed and completely unaware of the position that had been taken by the AG, COE 
apparently made no response whatsoever, effectively ignoring the Oregon position (FN 6).  



While the law itself is obviously highly significant and consequential, in our society reactions and 
responses to events and developments that hold clear and distinct legal implications also carry real 
substance, and in the realm of title law both action and inaction can produce equally serious 
consequences, for both the immediate parties themselves and their successors. COE was not legally 
obligated to honor the declaration of the AG, and in declining to do so, regardless of the reason, 
COE sacrificed no rights, because COE was not obligated to take any action in defense of those 
rights until they were formally attacked in a properly filed legal action. Moreover, the absence of 
any response on the part of COE, far from representing agreement with the Oregon position, can 
just as easily be portrayed as signifying utter disregard for that position, amounting to a de facto 
reassertion of the validity of the disputed easement. Thus the truly critical reaction was that of the 
county and the Port of Astoria, since the very foundation of their title had been effectively 
shattered by the AG. The county evidently simply acquiesced, which is entirely understandable, 
since county officials were presumably highly conscious that the basis for the county's purported 
fee title had been problematic, if not outright dubious, from the outset in 1957. This non-reaction 
on the part of the county was not fatal or decisive in itself however, because the party holding the 
most vital practical interest in the subject property by 1980 was in fact the Port of Astoria, as the 
primary actual user of the land at issue. Observing that COE was making no current use of the 
easement, and indeed had made no use of it at all for 13 years by 1980, the Port of Astoria evidently 
chose to "let sleeping dogs lie" as it were, and elected to take no action, apparently hoping that the 
matter would never escalate and would simply fade away, but that would prove to be a very 
unfortunate decision, at least for LNG.  

Returning to the crucial timeline of events, over the ensuing 24 year period, from 1980 to 2004, 
following the aforementioned announcement by the AG, indicating that a serious title issue, 
involving federal, state and local land rights, was presented by this scenario, nothing of significance 
evidently occurred, in terms of either conveyances or legal action. Presumably the Port of Astoria 
went on using the subject property, content and perhaps even gratified, given the fact that no party 
or entity sought to bring its use of the relevant area to an end by pointing out the suspect nature of 
the county rights, upon which the use being made of the land by the Port of Astoria ultimately 
rested. COE evidently made use of the land, on the basis of its 1957 easement, only 3 times during 
this period, in 1981, 1987 and 1992. No details regarding the exact physical extent or nature of the 
COE usage on these occasions are known, but presumably additional spoil material was deposited 
within the relevant area by COE personnel, and there is no indication that any objection to that 
activity was ever raised by anyone. Thus all the evidence suggests that a state of rather peaceful and 
productive mutual land use persisted throughout this very substantial time period, and its even 
possible that by the end of this period, well over 2 decades after the AG had declared the Oregon 
position on the title status of the relevant land, some of the parties had forgotten that any such 
controversy even existed. Its worth noting at this point that even in the absence of the QTA, such 
behavior always holds important legal implications for the rights of the interested parties, since 
respect for long established rights of land usage has always been a core value in our society, and in 
that regard the restrictive provisions of the QTA can be accurately viewed as a mere codification of 
the time honored principle that stale claims are unworthy of judicial attention.  

In 2004 however, the long slumbering parties were at last jostled, at least a bit, as a sequence of 
events which would eventually lead directly to the LNG case began to unfold. For unknown 
reasons, at this time Oregon conveyed the subject property to the Port of Astoria. What motivated 
this transaction is unknown, but if it was intended to produce certainty and put an end to any 
lingering controversy over the long ongoing use of the legally problematic area, it missed that mark, 
because both parties clearly either had actual knowledge, or had legally sufficient notice, that 
neither the status of the fee title to the relevant land, nor the status of the COE easement, had ever 
been fully or conclusively resolved. Whether or not any kind of reference was made to the COE 



easement in this conveyance is unknown, and since the easement had once again fallen into a 
dormant state for 12 years by this time, it may well have been simply forgotten or overlooked. Be 
that as it may however, by executing this conveyance, Oregon was essentially communicating the 
position that it was fully entitled to rely on the title conclusions that had been stated by the AG in 
1980, and that Oregon authorities saw no need to seek judicial verification that Oregon held good 
or clear title to the subject property, provided of course that this conveyance was not executed as a 
mere quitclaim. It would appear most likely however, that representatives of the Port of Astoria, 
rather than any Oregon personnel, were the real source of motivation for this conveyance, because 
upon obtaining it the Port of Astoria promptly leased the subject property to LNG. There is no 
indication of whether or not LNG had any specific knowledge of the highly problematic history of 
the unproven title upon which all of its forthcoming investment in this land was based.   

Although the evidence discussed by the court reveals no indication that anything of legal 
significance took place between 2004 and 2009, and no details regarding any use of the subject 
property that may have occurred during this period are known, it appears reasonably clear that 
LNG embarked upon a course of action anticipating development of the entire leased area, and this 
planning process most likely involved some very substantial expense on the part of LNG. By 2009, 
LNG had developed a proposal which depicted the installation of a "liquid natural gas terminal and 
pipeline", situated at least in part upon the subject property, although the full extent of the LNG 
proposal is unspecified, and use by LNG of all of the land which had been leased from the Port of 
Astoria was presumably essential to the feasibility of this LNG plan. At some point during the 
planning process, it was evidently recognized by some unspecified party that input of some kind 
would be needed from COE, so a conference was held in 2009, during which COE expressed 
concern that the LNG plan represented an unwarranted imposition upon the COE easement. LNG 
subsequently indicated in court that it was unaware that COE held any such rights within the 
proposed project area until this point in time, and that the LNG project would be adversely 
impacted, if not completely derailed, by a denial of COE approval for the LNG project, based upon 
the COE easement, if in fact that easement were to be proven to legally exist. The consequences of 
the unresolved title issues plaguing the project site had finally become too urgent to be ignored or 
kicked down the road any longer, thus LNG was compelled to launch a QTA action against COE in 
defense of its project plan, with the goal of eliminating the obstacle presented by the easement, 
which the other parties had so long disdained and neglected to squarely or conclusively address.  

As the unfortunate grantee of a potentially useless lease, LNG was in an exceedingly difficult 
position, despite having the support of the 1980 AG Opinion, which had stood apparently 
uncontradicted by anyone for over a third of a century by the time this matter came under judicial 
review in 2015. Like any other grantee of land or land rights, LNG stood in the shoes of those 
parties whose names appeared in the chain of title relied upon by LNG, the Port of Astoria and the 
state of Oregon, which meant that LNG was stuck "holding the bag" as the old adage goes, for any 
actions, or omissions to act, on the part of those predecessor parties, and there is no indication that 
LNG obtained any direct legal support from either of them, suggesting that they believed LNG was 
fighting a lost cause. LNG had the option to turn upon its predecessors, and accuse them of 
cheating LNG in some manner, but in order to prevail in any legal action of that kind, LNG would 
have to prove that completion of its project had been rendered impossible by the presence of the 
COE easement, since LNG could not prove that it had been damaged if the easement did not 
actually exist, and at best such an action would result in a financial award to LNG, leaving the 
project itself dead. So to preserve the viability of the proposed project, LNG had no choice but to 
set out to obtain a judicial decree that the COE easement was invalid, by invoking the QTA. LNG 
may well have felt encouraged, and believed that success would be easy, in view of the fact that the 
easement was clearly not legitimately created, and the fact that by 2015 COE had used the land only 
3 times in nearly half a century, but in reality the use or non-use of the easement was wholly 



irrelevant, since a documented easement is never legally abandoned through mere absence of use 
alone.  

The court commenced the judicial analysis of this scenario by noting that LNG bore a burden not 
only to prove that the targeted easement was invalid, but even more importantly under the QTA, a 
burden to prove that QTA jurisdiction was available to dispose of the matter in contention. LNG 
alleged, and sought an opportunity to prove, that the 1883 conveyance, upon which the COE 
easement was reliant, could not have included any submerged land, and was intended to represent 
only a typical tideland conveyance, but before any evidence pertaining to that allegation could even 
be heard, much less ruled upon, the QTA required LNG to prove that the opportunity to judicially 
resolve the matter by means of litigation had not been extinguished by past events. The primary 
point which LNG sought to make, regarding the vital distinction between tideland and submerged 
land, as impacted by subsequently shifting boundaries, resulting from riparian factors, such as 
erosion, accretion, reliction and avulsion, certainly represented an entirely valid and relevant 
locational issue, which could potentially have produced the outcome desired by LNG, if the 
evidence presented were to be sufficiently convincing. No such evidence could be presented, 
debated or considered however, as valuable or conclusive as it might be, unless LNG could first 
escape the rigorous 12 year QTA bar. Since LNG did not dispute that the COE easement deed, 
clearly identifying a federal entity as its grantee, had been recorded in 1957, the court correctly 
began by pointing out that in reality the true title status of the contested area was a matter of only 
secondary importance, the initial and primary question was not the validity of the easement or any 
of the historical conveyances, but the validity of the long delayed legal assault which LNG had 
decided to launch.  

As the judge proceeded to explain, following in the footsteps of many prior courts, since the QTA 
creates only a stringently limited window of opportunity to take legal action against any federal 
entity, the single factor holding the greatest importance in determining the fate of any allegations 
made by any QTA claimant, derives from and resides in the essential element of notice. Perverse as 
it may superficially appear, under the QTA the origin and legal status of federally held land rights is 
often actually of relatively little importance, or one might even say complete insignificance, once 
those purported rights have been effectively shielded from attack by the QTA. In the realm of 
federal title, it may fairly be stated that no principle is equivalent in priority to the powerful 
principle of notice, which of course can be generated in a plethora of ways. The presence of notice, 
in any acceptable form, opens the QTA window, and thereby establishes the chronological position 
of the 12 year bar, which irrevocably closes that window, when the date thus established arrives, 
regardless of whether anyone was distinctly aware that the clock was running. As the court 
succinctly put it "... the court need not decide which party has ... legal title to ... the easement ... 
under the QTA ... actual ownership or a legal interest need not be present ... the crucial issue ... is 
whether the plaintiff had notice of the federal claim ... not whether the claim itself is valid." (FN 7). 
Although the handwriting was on the wall and the forthcoming decision of the court was a 
foregone conclusion at this point, the judge proceeded to provide a particularly thorough and lucid 
explanation of the legal implications of the QTA, in order to fully clarify to the litigants why the 
long standing easement interest held by COE was legally immune to any challenge, regardless of the 
integrity of that interest or the degree of validity embodied in it.  

The question of whether or not the QTA was intended to cover or embrace easement issues, along 
with issues pertaining directly to fee title, has long been answered in the affirmative, as courts have 
long deemed disputes over easements to lie within the scope of the QTA. A more problematic 
question arises however, when it becomes necessary to ascertain whether or not any specific 
easement issue represents a genuine threat or menace, and thus comprises a source of damage, to 
any existing fee title with which it intersects or interacts. Some courts have taken the position that 



only a valid easement right can have such an impact on fee title, but in this instance the court took 
the view that under the QTA the "standard is expansive" enough to embrace both real subsisting 
title interests and mere purported interests, because both can "pose problems in the future" and 
thus represent threats to a fee title holder. Speaking to this point, with reference only to federal 
entities, the judge stated that "... notice of a government claim that creates even a cloud on title may 
be sufficient to trigger the limitation period ...  the government's claimed interest need not be 
facially valid ... the government's interest ... even without legal title, constitutes a cloud on 
plaintiff's title." (FN 8). Judicial adoption of the "title cloud" standard represents the broadest 
interpretation of the QTA, because it enables the widest possible range of easement issues to meet 
the jurisdictional requirement of the QTA, thereby allowing such issues to potentially proceed to 
final adjudication. Application of the title cloud standard can be either beneficial or harmful to any 
given QTA claimant however, because this expansive view means that even clearly invalid 
easements can set the fatal QTA bar in motion, to the detriment of title holders who are unaware 
that even a plainly bogus federal interest has the potential to afflict their property, forcing them to 
act promptly to negate it.  

Responding to the proposition, set forth by LNG, that under state law a void deed cannot 
constitute notice, even if recorded, and after reminding LNG that a QTA action is governed solely 
by federal law, the court went on to explain why recording the easement in 1957 was actually 
irrelevant, and was not necessary to sustain the COE easement, under the parameters of the QTA. 
"The government's use of the land also is sufficient to meet ... the standard. The existence of one 
uncontroverted instance of notice suffices to trigger the limitation period ... even a null deed ... 
satisfies the QTA notice requirement and starts the running of the QTA statute of limitation ... the 
Corps openly and actively used the easement ... 1963 ... until 1992." (FN 9). Thus the court expressed 
the concept of physical notice, derived from acts upon the land, rather than from documentation, 
emphasizing that physical activity conducted by any party or entity not holding fee title to the land 
being used can represent an open assertion of easement rights, placing a burden upon the fee title 
holder to react by challenging such use with reasonable promptness, if any reason exists to suggest 
that the origin of that use is illegitimate. The long period of very sparse and sporadic use of the 
easement by COE, following the relatively brief initial period of use, during which the landfill 
operation was substantially completed and the peninsula was artificially constructed on navigable 
bedland, was in no way detrimental to the easement, since even highly intermittent dumping 
activity in that area sufficed to demonstrate that COE never had any intention of abandoning the 
easement. Moreover, even if the 1957 deed had never been recorded, and LNG had no knowledge of 
its existence, the predecessors of LNG were nonetheless on open notice for decades that a federal 
entity was asserting an ongoing right to make use of the subject property, whenever the need to do 
so might arise, which assertion was never adequately addressed by any non-federal parties or 
entities.  

As previously noted, the involvement of Oregon in this controversy was a matter of potential 
significance, because the critical notice requirement embedded in the QTA is bifurcated, in other 
words the QTA notice requirement which is applicable to states is not identical to that which 
applies to other title holders. Since LNG was, or at least purported to be as a lessee, a successor to 
land rights which had emanated from the state level, pursuant to the 2004 conveyance from Oregon 
to the Port of Astoria, LNG was entitled to the same form and degree of notice which would have 
been applicable if the case filed by LNG had been filed by Oregon itself. Unfortunately for LNG 
however, this often important distinction carried no benefit whatsoever in this particular instance, 
because it was undisputed that the state had ample notice of the easement issue by 1980 at the 
latest, when the AG examined the land rights in this area, if not earlier. In addition, as the court 
pointed out, notice by means of "use, occupancy or improvement" satisfies the QTA, even when the 
QTA claimant is a state, so under the physical notice standard which is incorporated into the QTA, 



by 2015 even the state itself would have been unable to free the relevant land of the COE easement, 
if the state had never conveyed the land and had decided to launch a QTA action against COE for 
its own reasons. Quite ironically, in this instance it appears that the involvement of Oregon in the 
earlier efforts to ascertain and resolve the title issues afflicting the subject property was actually a 
net negative for LNG, rather than a positive or supportive factor as LNG supposed, because there 
can be little doubt that LNG mistakenly viewed the officially published Oregon position on this 
situation as being a valid source of reliance for title purposes.  

In a desperate effort to dodge the QTA bar, LNG also sought to make the point that all of the COE 
usage of the subject property really never amounted to anything more than a trespass, and that was 
technically correct, if in fact the 1957 easement deed was a true legal nullity, which the evidence 
certainly suggested, and which COE practically conceded, by making no effort to prove that it was 
valid. This argument by LNG was doomed to failure as well however, because among the most 
fundamental purposes served by any statutory limitation period pertaining to title issues, such as 
the one found in the QTA, is the goal of silencing stale claims regarding document validity. As the 
court observed, "... LNG acknowledgement ... of the Corps potential adverse possession or trespass 
reinforces ... notice of some adverse government interest ... the Corps unrestricted dumping ... 
creates notice of a government interest that was inconsistent with LNG predecessor rights ... all 
that is necessary is ... some interest adverse to the plaintiffs" (FN 10). Thus the Court analogized the 
operation of the QTA to adverse possession, and quite logically so, since statutes of limitation 
linked to land use are capable of terminating rights endowed by title, in the manner envisioned by 
the concept known as adverse possession, which is simply one statutory manifestation of the 
principle of physical notice. So even if LNG was right, and the COE easement deed never had any 
validity, that scenario held no benefit for LNG, because the QTA protects federal rights, even if 
they originated as a trespass, once the 12 year window has closed. As can readily be seen, proper 
recognition of acts which open the QTA window is essential, and such acts can serve as a net 
positive, if the relevant party is aware of the responsibility to act with due promptness to eliminate 
the apparent threat and does so, but unrecognized opening of the window can be devastating to 
one who is ignorant of the law, and to successors as well, as our present case so clearly 
demonstrates.  

The LNG action was ultimately dismissed (FN 11) for the aforementioned reasons, leaving many 
interesting factual details unaddressed and otherwise important issues unresolved, yet for those 
who are required to deal with federal land rights, lessons pertaining to the value of prudence and 
promptness in such affairs are eminently apparent. Perhaps the strongest argument set forth by 
LNG was the assertion that the 1957 easement deed was absolutely null and void, not merely a 
document which was voidable on account of some flaw appearing within it, but a genuine and 
complete legal nullity, holding no validity whatsoever at any point in time. In essence, by making 
this argument LNG was asking the court to explain or justify how the federal government can be 
allowed to prevail in such a controversy, without even providing any evidence that the conveyance 
which created the purported federal rights ever held any semblance of legality at all. Of course 
there are some compelling and potentially convincing answers to that perplexing question, which 
are both legal and equitable in nature, such as the fact that COE invested public funds in reliance 
upon the bogus easement, by performing extensive work which enabled the Port of Astoria, and 
thus the populace of Clatsop County as well, to prosper, through the use of the relevant area for 
several decades, and no legal presumption exists that the COE personnel did not act in complete 
good faith in so doing. This highlights the balance of justice facilitated by the QTA, even though 
carving out a window of opportunity for title litigation is the most fundamental QTA objective, the 
law simultaneously envisions timely foreclosure of all such litigation, and in fact makes silencing all 
protests mandatory, whenever a negligent failure to invoke the law has occurred, even if seemingly 
innocent ignorance of the law was the root cause of that failure.  



As previously mentioned the QTA was enacted in 1972, and the parties, which in this scenario 
specifically include LNG, the Port of Astoria, Clatsop County and the state of Oregon, are all legally 
presumed to have been aware that their interests were within its scope and parameters. Had the 
easement not been created and publicly recorded prior to 1960, any one of these parties, either 
acting alone or in collaboration, could have taken legal action under the QTA and easily succeeded 
in extinguishing it by that means, provided that the Oregon position regarding the easement's lack 
of validity was demonstrable in court, if they had acted with the level of promptness mandated by 
the QTA. Perhaps the most informative aspect of this case lies in the observation, astutely noted 
and poignantly stated by the court, that judicial resolution of this matter was rendered 
unachievable not just once but repeatedly, by a long sequence of events, any one of which could 
potentially have provided a window of opportunity to legally demolish the problematic easement 
by means of the QTA. In reality however, any assault upon the COE easement was already barred 
by 1972, regardless of whether it had ever been put to any actual use or not, because the federal 
interest had already existed as a matter of public record for more than 12 years at the moment when 
the QTA was enacted. This suggests that all of these non-federal parties, except LNG as the 
latecomer on the scene, may have deliberately taken no legal action against COE because they 
realized that under the QTA no avenue existed by which they could obtain judicial nullification of 
the COE easement. If that hypothesis were to be proven, these partners could find themselves 
embroiled in litigation as opponents in the future, since evidence of that kind could serve as 
support for a separate LNG action, based on fraud or breach of contract, although any such action 
would not involve COE and would not fall within the scope of the QTA.  

As events played out however, even if the QTA did not preclude any attack upon federal land rights 
for which some adequate form of notice existed prior to 1960, the COE easement would have been 
barred by 1975, because the federal rights had first been physically exercised in 1963, and those 
rights had never been disavowed by the federal entity holding them. In addition, the same can be 
said with respect to every other 12 year period that passed since that time, directly following each 
subsequent use of the relevant area by COE, for example yet another compounding bar descended 
in 2004, as noted by the court, based on the COE use made of that area in 1992. In the end, we are 
left with the question of whether LNG was really a genuinely culpable party or an innocent victim, 
which is a hollow question, probably never to be definitively answered, unless LNG takes action of 
the aforementioned variety against one or more of the specified entities, by which means an answer 
could be revealed. If LNG, as a lessee, saw no need to obtain a title report, which could have alerted 
them to this danger, and felt justified in relying on mere verbal assurances that no title problems 
existed, then LNG could be guilty of contributory negligence. If LNG was provided with a title 
report and neglected to read it, or to heed the warning signals set forth by the title exceptions, then 
the result could well be the same. If LNG obtained a title report however, and the seemingly 
obsolete easement was overlooked or disregarded by the title company and not referenced therein, 
then LNG could have an avenue of productive litigation. In any event however, there can be little 
doubt that those who concocted the scheme which produced this especially troublesome easement 
never imagined the controversy it would eventually generate, due to its intrusion into the arcane 
realm of riparian title law.      

Footnotes 

1)  See "Does every issue generated by the presence of an easement constitute a title issue?", 
published by Multibriefs for NSPS News & Views in September 2015. This article, which serves as 
an introduction to QTA easement litigation, can be readily obtained through the web in pdf form 
by means of a keyword search. 

2) See "What factors control judicial implementation of the QTA?", published by Multibriefs for 
NSPS News & Views in January 2016. This article focuses on the infamous RS 2477 issue, 



demonstrating the role of the QTA in the resolution of such highly controversial land rights 
contests, which involve extensive historical evidence, and it can also be readily obtained through 
the web in pdf form by means of a keyword search. 

3) Our subject case was filed in the United States District Court for the District of Oregon, 
Portland Division. The case number was 3:14-cv-1239-AC, and the findings of Magistrate Judge 
John V. Acosta, outlined herein, were published on July 28, 2015. The full text of the position stated 
on that date by Judge Acosta, upon which this review is based, is readily available through the 
internet by means of a typical keyword search. 

4) The specific locus relevant to this story is known as the Skipanon Peninsula, which is a 
projection from the south bank of the Columbia River, situated about 3 miles from its mouth, in an 
area of heavy tidal impact and extensive commercial shipping traffic. Although not referenced by 
the court, and not essential to the case, the exact location is Section 15, T8N, R10W, Willamette 
Meridian, a riparian section which was surveyed and platted by the GLO in 1856. A comparison of 
early and current maps and photos of this area verifies that the current shoreline configuration 
differs quite substantially from conditions at that time, as the land on both sides of the mouth of 
the Skipanon River now extends much farther north than it once did, and of course it is the legal 
effect and consequences of the combined natural and artificial forces that produced this 
circumstance which precipitated the controversy reviewed herein.    

5) This reference to 28 acres is the only description of the area at issue that is provided by the court, 
without any reference to the amount of upland, tideland or submerged land that may have been 
involved, either at the time of the 1883 conveyance or under the substantially altered physical 
conditions which exist in the relevant area today, as a consequence of human activities, and the 
court makes no reference to any surveys of the relevant area. Although under both federal law and 
Oregon law historical evidence pertinent to the real origin and the true nature of riparian land 
typically holds vital legal significance, that did not prove to be the case here, due to the controlling 
influence exerted by the QTA, as will subsequently be seen in the course of reading onward.  

6) The cited 1980 AG Opinion (40 Or Op Atty Gen 477) makes no direct reference to the COE 
easement, it merely confirms Oregon ownership of all navigable bedlands, thereby supporting the 
premise that the COE easement is invalid to the extent that it purports to burden lands which were 
in fact navigable bedlands, both at the time of the original GLO survey and at the date of statehood. 
This document also reveals some historical facts which were not cited by the court, such as the fact 
that the 1883 patent actually covered a broader area, totaling 106 acres, most of which was evidently 
not at issue in this case, given the court's statement that the area in contention consisted of 28 
acres. In addition, the AG Opinion indicates that the problematic dredging activity in the relevant 
area, illegitimately converting unspecified amounts of both tideland and bedland into dry land, 
actually commenced in 1918, when efforts to widen the mouth of the Skipanon River to create the 
Skipanon Waterway began, long before COE became engaged in this area. So the initial violation of 
the rights of the state apparently occurred in the absence of any federal interest or federal action, 
thus it appears that COE was not the original violator, and may have been guilty only of following 
in the footsteps of prior violators. In the view of the court however, this was inconsequential and 
had no impact on the litigation. 

7) See pages 7 through 9 of the published text for the full discussion of how the QTA elevates and 
prioritizes notice above title validity. 

8) See page 11 of the published text. Interestingly, on this occasion the court cited the 2009 case of 
Robinson v US as the basis for acceptance of the title cloud standard in QTA cases, adding this case 
to a growing series of cases adopting that important standard. See the article cited in FN 1 above for 



an informative review of the equally interesting Robinson case. 

9) See pages 12 through 14. 

10) See page 17. 

11) In January of 2016, since complete adjudication of this conflict was unavailable to LNG, due to 
the closure of the QTA window, as outlined herein, Joint Alternate Dispute Resolution was 
evidently proposed by another judge, but the outcome of any such process which may have taken 
place is unknown. Final dismissal of the case occurred on April 18, 2016, at which time LNG 
apparently elected to cease to contest the existence of the COE easement, leaving it potentially 
subject to subsequent judicial resolution, should COE elect to initiate an action for the purpose of 
quieting the problematic federal easement title.  

(The author, Brian Portwood, is a licensed professional land surveyor, a federal employee, and the author 
of the Land Surveyor’s Guide to the Supreme Court series of books, devoted to advanced professional 
education focused upon effective conceptualization of the nexus and interaction between title and 
boundary law.)  

 

 
 

 

 

 


